LAW JOURNAL 


December 


VOL. XXII DECEMBER, 1948 NUMBER 10 


PROGRAM—MID-YEAR“CONFERENCE OF BAR 
DELEGATES, ANGEBILT HOTEL, ORLANDO, 
FLORIDA, DECEMBER 11, 1948 


SUGGESTIONS AS TO PROPOSED 
CONSTITUTION OF FLORIDA 


HOW TO SAVE TAXES IN STARTING 


A NEW BUSINESS”. 
By: Charles A. Moorehead . 


DEDICATION OF NEW SUPREME COURT 
BUILDING, DECEMBER 29, 1948 


$3.00 PER YHAR TO MEMBERS .....++++s-s 85 CENTS PER NUMBER 

$5.00 PER YEAR TO NON-MEMBERS .....-.++6446 5 50 CENTS PER NUMBER 
PUBLISHED BY THE FLORIDA STATE BAR ASSOCIATION 

Editorial and Executive Office ....... The Capitol, Tallahassee, Florida, U. S. A. 


Published monthly October to July inclusive. Reentered as second class matter October 14, 1943 at the 
Post Office at Tallahassee, Florida under the Act of August 24, 1912. 


If not delivered for any reason, send notice on 3578 to P. O. Box 1226, Tallahassee, Florida. 


~ 
A 
4 
ity | 
<= 
‘ 
‘* 


When a client walks into your 
office 


and his problem requires an 
examination of Federal laws 


Turn to 


USCA 


the Official U. S. Code with Complete Court Constructions, 
_ Historical Notes, and a Matchless Current Service. 


the answer to every 
Gederal Law Protlem 


WEST PUBLISHING CO. EDWARD THOMPSON CO. 
St. Paul 2, Minn. Brooklyn 1, N. Y. 


The Board of Sf 

f | Jucksen alle 


wastes te call your attention to the 


Depa rlment 


oy bhe nk 


Wits defrart nnd 
ach, as orn UWA Cilates, and 


xenders all of 


| 
aad corpcvations 
| She of the ‘and Vi 
the Mow bors of tho 


axe fit ndamentatectoments of the policy 


Of OUR - Pe 


uf? 
Wan. 
wlle, Rovide hice and Frat 


}| 
| 


Judex 


President’s Message... 


Program—Mid-Year Conference of Bar Delegates... 


Suggestions as to Proposed Constitution of Florida 


How to Save Taxes in Starting a New Business 


Life’s Record Closed 


EDITORIALS: 


Dedication of New Supreme Court Building 


Committee Report 
Bar Integration... 


Local Bar Associations 
They Tell Me That... 


Index to Volume XXII. 


OUR FLORIDA LIBRARY SERVICE COUNSELLOR 


RALPH 0. LAHR 
IS ALWAYS AT YOUR SERVICE 
He can help you take the search out of research—give you 
some interesting FACTS about the business of practicing law. 
You will find Mr. Lahr's assistance invaluable in increasing 
your library efficiency while decreasing your library costs. 


BANCROFT-WHITNEY COMPANY 


200 McALLISTER STREET +* SAN FRANCISCO 1, CALIFORNIA 


AMERICAN JURISPRUDENCE +: + +* AMERICAN LAW REPORTS 


: 
A 


FLORIDA LAW JOURNAL 


VOL. XXII DECEMBER, 1948 NUMBER 10 


Blorida State Bar Association 


OFFICERS AND BOARD OF GOVERNORS 


“ ROBERT J. PLEUS, President JOHN W, ROWE, President, Junior Bar 
” LEWIS H. TRIBBLE, Secretary E. DIXIE BEGGS, Past-President 
Tallahassee Pensacola 


MEMBERS FROM THE CIRCUITS: 


Sst. A. G. Campbell, Jr., DeFuniak Springs aa Dewey Crawford, Ft. Pierce 
d. Lawrence A. Truett, Tallahassee Oth. E. Snow Martin, Lakeland 
— 1 


rd. Byron N. Butler, Perry Owen W. Pittman, Miami 


» L. K. Walrath, Jacksonville . Thomas L. Glenn, Jr., Sarasota 

th. John Marshall Green, Ocala th. Arthur S. Gibbons, Tampa 

6th. Judge Jack F. White, Clearwater 14th. R. S. Pierce, Jr., Marianna 

an Paul W. Harvey, Daytona Beach 15th. J. B. Patterson, Ft. Lauderdale 
th. J. Lance Lazonby, Gainesville 


Presidentli Message 


The present issue contains tentative program for the Mid-Year Conference 
of Bar Delegates to be held at the Angebilt Hotel in Orlando in the main 
assembly room on the mezzanine floor, beginning at 9:30 A. M., Saturday, 
December 11, 1948. We want this to be the best Mid-Year Conference we 
have ever had, and it can be such if every local association is properly rep- 
resented by their delegation. In addition, all members of the Association are 
not only welcome, but are urged to attend. Please make the hotel reservations 
desired direct with the hotel. There will be a meeting of the Board of Gover- 
nors at 7:30 P. M. on Friday, December 10th, to approve the program and 
make final arrangements for the Conference. 


You will note from the list of committees that some very vital reports will 
be made and you cannot help but profit by your attendance at this Conference. 
Following the other committee reports, the balance of the session will be 
given over to a discussion on the report of the Committee on the New Con- 
stitution for Florida. 


The Orange County Bar Association will be the host for this Conference 
and the entertainment plans will be announced at the meeting. You may be 
assured that every effort is being made to have a most pleasant and profitable 
conference. 


ROBERT J. PLEUS, President. 
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TENTATIVE PROGRAM MID-YEAR CONFERENCE 
BAR DELEGATES DECEMBER 11, 1948, 


HOTEL ANGEBILT, ORLANDO, FLA. 


Meeting Called to Order by President Robert J. Pleus at 9:30 A. M. 


Address of Welcome 


Response 
Board of Governors’ Report _. 
Committee Reports: 


Civil 


Legal Education and Admission to Bar. 


Legislation 
Public Relations = 
Bar Integration 
Legal Institutes... 


Lawyer Title Guaranty Fund 


Cooperation with Accountants’ 


Cooperation with Joint Legislative 
Committee 


New Constitution for Florida 


New Business 


Adjournment 


_ Honorable William Beardall, 


Mayor City of Orlando 


_E. Dixie Beggs 
_Lewis H. Tribble, Secretary 


_. John T. Wigginton, Chairman 
_ Edward S. Hemphill, Chairman 


__Ralph A. Marsicano, Chairman 
_.J. Kenneth Ballinger, Chairman 
_ James D. Bruton, Jr., Chairman 
_ Richard H. Hunt, Chairman 
_ George B. Carter, Chairman 


__ Ray Richardson, Jr., Chairman 
.. Norman S. Brown, Chairman 


_J. Velma Keen, Chairman 
_ Dan H. Redfearn, Chairman 
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SUGGESTIONS AS TO PROPOSED 
CONSTITUTION OF FLORIDA 


The undersigned committee, appointed by the Florida State Bar Associa- 
tion to prepare a proposed Constitution for Florida, completed their first 
draft last July. The West Publishing Company printed 5,000 copies free as 
a public service to the bench and bar of Florida. Copies were sent by the 
Honorable Lewis H. Tribble, Secretary of the Florida State Bar Association 
to all lawyers, to all legislators, and to all newspapers in the state. The 
committee requested suggestions and criticisms for consideration by the 
Bar Association in connection with the preparation of a final draft to be 
submitted to the people of the state for their consideration. Many very 
helpful suggestions have been received and they are submitted below for 
consideration. The committee will be glad to receive other suggestions and 
criticisms. 

SUGGESTIONS AND CRITICISMS 


Most of the suggestions and criticisms received deal with Articles III, 
IV, V, VII, and X, as shown by the following list: 


ARTICLE III 


1. Is it penny-wise and pound-foolish to keep legislative salaries 
as small as provided in section 10 at a time when legislative responsi- 
bility has become so extensive? 

2. Should not the constitution provide for registration and financial 
accounting from lobbyists? 

3. It has been suggested by one prominent attorney that sections 4 
and 5 should provide for decreasing the number of senators and repre- 
sentatives instead of increasing them. 

4. Is it desirable, as provided in section 7, to restrict the special 
session of the legislature to matters designated in the governor’s call? 

5. Section 18 requires three readings of a bill in the legislature. 
This system originated in the past when few members of legislative 
bodies could read. 

Is the proposal that bills be passed by a majority of the members 
present too lenient, and should not a majority of those elected to a legis- 
lative body be required to vote on the creation of a law? 


ARTICLE IV 


1. In section 4, it is provided that no governor shall succeed him- 
self. It has been suggested that this is not desirable, for if a man is a 
capable executive, he should be allowed to serve another term instead 
of using his influence to elect someone else to take his place. 

2. It has been suggested that section 5(1) have the words “except 
by a two-thirds vote of each house” eliminated, or. in lieu thereof that 
it should require a three-fourths vote, thus making it more difficult for 
a special session of a legislature to go off on a tangent. 

3. Section 21 provides for a county school board in each county, 
and section 22 provides for three school trustees in each county. It has 
been suggested that it is not necessary to have a county school board and 
school trustees, and that all duties and responsibilities should devolve 
upon the county school board, and that they should run the schools, 
just as the county commissioners run the other business of the county. 
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4. In section 36 provision is made for a state auditor to be employed 
by the controller. It has been suggested that the state auditor should be 
independent and should not be under the jurisdiction of the controller, 
and that he should be appointed by and answerable to the legislature. If he 
is not thus appointed, it has been suggested that an independent auditor 
be named to audit the records occasionally. Some suggestions have been 
made to the effect that it is not appropriate for the controller to appoint 
the post-auditor, but that he should appoint the pre-auditor. 

5. The present draft omits the State Commissioner of Education as 
a member of the cabinet. It has been suggested that he be retained on 
account of the importance of educational matters, and even though the 
proposed constitution makes a complete change in the educational setup 
of the state. 

6. It has been suggested that section 5(j), dealing with reprieves 
and reports, be reconsidered in connection with sections 28 and 29. 

7. It has been suggested that section 14 be amended so as to show 
how the Commissioner of Agriculture is named, as the present draft does 
not state whether he is to be appointed or elected. 

8. It is suggested in general that the executive article goes into 
much detail which probably belongs to the statutes, and that it would be 
wise to omit all reference to the organization of the various administra- 
tive departments and let that be a legislative matter. 

9. One suggestion received is that sections 14 to 36, inclusive, dealing 
with the various departments, be deleted so as to leave these matters to 
the legislature without having them embalmed in the Constitution. 

10. It has been suggested by one prominent attorney that section 28 
be amended so as to permit the Board of Pardons to commute sentences 
also. 

11. In section 23 it is provided that any county may issue bonds for 
the exclusive use of free public schools within such county whenever a 
majority of the freeholders voting on such bond issue shall vote in favor 
of the issuance of such bonds. This provision was made because of the 
difficulty in the larger counties of getting a sufficient number of free- 
holders out to pass the bond issues under the present law, where it takes 
a majority of the freeholders to authorize it, thus permitting those who 
don’t vote to have their votes counted against the bond issue. If the new 
provision stands, it should provide that if less than a majority of the 
freeholders participated, then three-fourths of those participating should 
cast*a favorable vote in order to carry a bond election. 

12. A prominent attorney has suggested that the millage for school 
purposes be not fixed without a referendum to the people. 

13. It has been suggested that section 31 would not be satisfactory 
to the State Board of Health as at present there are county health units 
rather than county boards of health. 


ARTICLE V 


1. It has been suggested that section 8 be enlarged to provide that 
the salary of no judge shall be diminished during his term of office. The 
suggestion has also been made that this provision should include all other 
persons receiving salaries from the state. 

2. Several prominent attorneys over the state have suggested that 
more be added to Article V concerning juvenile courts so as to give the 
legislature more latitude in creating special juvenile courts in various 


FLORIDA LAW JOURNAL 33 


counties, prescribing the qualifications, salaries and methods of selecting 
judges, probation officers, and employees of such courts, and as to the 
payment of their salaries, and making such courts uniform throughout 
the state. The settlement of these questions is very important. 

3. One county judge has suggested eliminating some of the duties 
of the county judge in large counties, rather than having an associate 
county judge. 

4. The suggestion has been made that the last sentence of section 4 
should be changed to read “after the 31st day of December of the year he 
has attained the age of 70 years.” 

5. The suggestion has been made that the reduction of justices on 
the Supreme Court bench shall not affect the term of any justice then 
in office, and that the Constitution should provide not only for the cre- 
ation of additional justices, but also for the decrease in number when the 
public interest demands it. In section 5, it is provided that the governor 
must appoint one of three persons nominated. The suggestion has been 
made that if the governor found all three incompetent in his opinion, 
that the commission should name three more persons. 

One attorney suggests that the language of the first sentence in 
section 6 should be changed to eliminate the provision making it manda- 
tory that the entire court hear cases involving a constitutional question 
or capital punishment, and that this provision should be that such a case 
should be determined by the concurrence of not less than five justices. 

6. It has been suggested that section 9 be broadened and that the 
Chief Justice may assign any justice or judge of any court to hear cases 
in any other court for temporary periods not exceeding ninety days. If 
this were done, section 11 could be omitted. 

7. A number of suggestions have been received to the effect that 
section 13 should be broadened so as to permit a judge or justice to seek 
appointment to a higher judicial tribunal. 

8. One prominent attorney has suggested that an intermediate court 
of appeals should be established. 


ARTICLE VI 


1. The committee’s attention has been called to the fact that an 
error occurs in the last sentence of section 1, in that it is provided for 
a duly certified copy of a certificate of naturalization. It seems that such 
certified copies of certificates are forbidden by section 746(a) (29) 8 
U. S. C. This paragraph should therefore be rewritten. 


ARTICLE VII 


1. It has been suggested that section 6 be amended so as to provide 
for local choice of systems of local government. 

2. It has been suggested that Article VII should be amended so as to 
provide for municipal and county home rule. 

3. One comment has been received stating that section 3 is “an 
anachronism which sounds like President Hoover speaking in 1932;” 
that the function provided for in said section is a responsibility of the 
state and not of the county. 


ARTICLE VIII 


1. It is suggested that section 6 be amended so as to make certain 
that one clerk shall serve all courts in the county. 
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2. It has been suggested that the provisions of section 6 should not 
be frozen into a constitution as it is difficult to get county government 
unsnagged from a constitution and that the legislature should be given 
power to deal freely with such offices. 

3. In section 1(b) certificates of election cannot be given to persons 
elected to Congress unless they have been ten years a citizen of the 
United States. This apparently is in conflict with the Constitution of the 
United States which requires citizenship for seven years. 


ARTICLE IX 


1. Section 4 of this article provides that governmental units cannot 
issue bonds unless approved by a majority of the votes cast in an election 
by freeholders. One prominent attorney thinks that this section should 
be changed so as to provide that a majority of the freeholders should 
control, whether they vote or not. 


ARTICLE X 

1. This article on homestead is very controversial. It is purely statu- 
tory and was included in the former constitution at a time when economic 
conditions were quite different than modern times. However, it will 
probably be impossible to get any constitution approved that would modify 
the homestead provisions. The provision that a homestead may include 
not only the residence but also the business house of the owner is appar- 
ently different from any other constitution in the United States. 


ARTICLE XII 


1. It has been suggested that this article pertaining to militia is 
entirely statutory and should be omitted from the constitution. 


ARTICLE XIII 


1. It has been suggested that sections 4, 5, 6, 7, 8, and 12 of Article 
XIII are purely statutory; that section 10 should be enlarged to provide 
a method for the collection of final judgments against the state, and that 
the kinds of suits which may be brought against the state should be 
limited. 


D. H. Redfearn, Miami, Fla., Chairman 


E. Dixie Beggs W. Brantley Brannon 
Pensacola, Fla. Lake City, Fla. 

Ed. R. Bentley C. Farris Bryant 
Lakeland, Fla. Ocala, Fla. 
Catherine H. Carter William Fisher, Jr. 
DeLand, Florida Pensacola, Fla. 
Richard J. Gardner R. F. Maguire 
Quincy, Fla. Orlando, Fla. 
Alfred P. Marshall Jr. 
Clearwater, Fla. Marianna, Fla. 

R. J. Pleus, Pres. Wm. H. Rogers 
Orlando, Fla. Jacksonville, Fla. 
Walter H. Woodward Prof. Geo. J. Miller 
Bradenton, Fla. Gainesville, Fla. 
Dr. Roy F. Howes Dean R. A. Rasco 
DeLand, Fla. Coral Gables, Fla. 


Committee 
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“HOW TO SAVE TAXES IN STARTING A 
NEW BUSINESS” 


by CHAS. A. MOREHEAD of the Miami, Florida, Bar 
INTRODUCTION 


Many opportunities to ethically save income taxes arise when an existing 
business is purchased, or a new business is commenced. Most of these oppor- 
tunities expire unless they are grasped before the business gets under way. 
Some do not even survive the negotiations between the seller and purchaser 
leading to purchase. A thorough understanding of these opportunities may 
save many tax dollars for the new business. 

The subject of how to save income taxes in selecting the form of organi- 
zation under which the business is to be operated, was discussed in the May 
1948 issue of the Florida Bar Journal (1). 

The purpose of the present discussion will be to give the practitioner 
thoughts he may utilize in his everyday practice to save income taxes for 
his clients when they start a new business or purchase an existing business. 
We will omit the tax saving suggestions discussed in the May 1948 issue, 
concerning the type of business entity to use in operating the business. 

This discussion will be divided into the following topics: 

TAX SAVING SUGGESTIONS CONCERNING THE PURCHASE OF A 
BUSINESS OR BUSINESS PROPERTY. 

THE PROPER FORM OF ORGANIZATION TO BE USED IN PARTICULAR 
TYPES OF BUSINESS. 

TAX SAVING SUGGESTIONS CONCERNING THE ORGANIZATION OF A 
CORPORATION, PARTNERSHIP, OR SOLE-PROPRIETORSHIP. 
ARRANGE FOR UNINTERRUPTED OPERATION OF BUSINESS UPON 
DEATH OF PARTNER, SOLE-PROPRIETOR, OR IMPORTANT STOCK- 
HOLDER. 


TAX SAVING SUGGESTIONS CONCERNING THE PURCHAS: 
OF A BUSINESS OR BUSINESS PROPERTY 

A prospective purchaser of a business or business property should, before 
negotiating with the seller, consider the various methods of purchasing the 
business and select the method that will save the most taxes for the business 
after it gets under way. The tax-saving method the purchaser decides to use 
will sometimes adversely affect the tax position of the seller. So the pur- 
chaser will be in a better position to bargain with the seller if the purchaser 
knows, before the negotiations commence, the exact manner in 
wishes the sale to be effected. 

The following suggestions along this line should result in saving taxes 
for the purchaser of a business or business property: 
1. Purchase of Assets vs. Stock. 

If an existing corporate business is being purchased, as is frequently the 
case, a purchaser can acquire the business by either of two methods: 

(a) By purchasing all the capital stock of the corporation; or 

(b) By purchasing all, or a part, of its assets. 

One of the first questions for the purchaser to decide is which of 
these methods will save him the most taxes. The tax consequences of 
this decision are far reaching. The following factors should be con- 
sidered in deciding this question: 
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(a) Book value differs from market value. 

The assets of a business usually consist of inventories, buildings, 
equipment, goodwill, etc. The corporation will usually have purchased 
some of these assets years ago, and deducted depreciation on them since 
then. Some may have no depreciable value left, and yet be valuable in 
fixing the purchase price of the business. A large part of the inventory 
may have been bought when prices were higher or lower than at present. 
Some assets will have appreciated in value until they are now worth more 
than their book value, while others will be worth less than book value. 
So the adjusted book value of the assets (cost less allowable depre- 
ciation) will seldom be the same as their market value, or their value 
to the purchaser. 


(b) Purchaser of stock continues old basis of assets. 

If the purchaser buys capital stock of the corporation instead of its 
assets, he must continue to use the adjusted book value of the assets 
for all future tax purposes, because the taxable status or value of the 
assets of a corporation is not affected by a sale of its stock. These book 
values will, for example, fix the amount of future depreciation the cor- 
poration may deduct, and fix the cost basis to be used in determining the 
taxable profit or deductible loss the corporation may realize upon a future 
sale of these assets (1). 


(c) Purchaser of assets gets new basis. 

If the purchaser buys the assets of a business, instead of its capital 
stock, a new basis for each asset will be established on the books of the 
new business, equal to the purchase price of the particular asset. The 
tax picture will thus be completely changed as between the old and the 
new company. This change may be good or bad for the purchaser. If 
the adjusted book value of the assets is less than their market value, 
as is usually the case, the tax result of a purchase of assets, instead of 
stock, will usually be favorable to the purchaser, otherwise it may be wn- 
favorable. This sounds complicated, but isn’t. Let’s simplify it with a few 
examples: 

I. Example of when to buy assets. 

Here’s an example of why it is better to buy assets, instead of capital 
stock, when the book value of the assets is less than their market value: 
The selling corporation has an inventory of merchandise which cost 
it $10,000, but is now worth $15,000. If the purchaser buys the capital 
stock of the corporation, and this inventory is later sold by the 
corporation to its customers in the ordinary course of business for 
$15,000, the corporation will realize ordinary taxable income of $5,000. 
If the purchaser does not buy the stock, but buys the inventory for 
$15,000, and later sells it for $15,000, he will not realize any profit at 
all on the subsequent sale of this inventory, and would thus save the 
tax on $5,000. 

II. Example of when to buy stock. 

Here’s an example of why it is better to buy capital stock, instead of 
assets, when the book value of the asset is move than their market value: 
The selling corporation has an inventory of merchandise which cost 
it $20,000, but is now worth only $15,000. This inventory is sold for 
$18,000, in the ordinary course of business, during the year following 
the purchase of the business. If the purchaser buys the capital stock of 
the corporation, an ordinary loss of $2,000 ($20,000 cost, minus $18,000 
selling price) will be realized by the corporation from the subsequent 
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sale of its inventory. If the purchaser buys the inventory for $15,000, 
instead of buying the capital stock, he will realize an ordinary taxable 
profit of $3,000 ($18,000 selling price, minus $15,000 cost) from his 
subsequent sale of the inventory. In this example the purchase of the 
assets, instead of stock would cost the purchaser the difference between 
a taxable profit of $3,000, and a deductible loss of $2,000 . 

III. Same rules apply to capital transactions. 

The principles of the last two examples also apply to the gain or 
loss that may be realized from the subsequent sale, not in the usual 
course of business, of any assets of the business, such as stocks and 
bonds, an apartment house purchased as an investment, the business 
building and equipment, etc. 

IV. Example relating to depreciation. 

Here’s an example of how the decision to buy stock, or assets, affects 
future deductions for depreciation: Ten years ago the selling corpora- 
tion erected its business building at a cost of $50,000. The corporation 
has deducted depreciation of 4% each year during these ten years, or 
a total of $20,000. So the adjusted book value of this building is now 
only $30,000 ($50,000 cost, minus $20,000 depreciation). Building costs 
and property values have gone up, so the building is now worth $70,000. 

If the purchaser buys the stock, the corporation can deduct only $30,000 

(adjusted book value) as future depreciation on this building. If the 

purchaser buys the building for its market value of $70,000, he can 
deduct the full $70,000, in future depreciation, and thus obtain an 
additional $40,000 depreciation deduction. 

(d) Purchaser of stock buys corporate earned surplus. 

Another penalty imposed upon a purchaser who buys the stock of a cor- 
poration, instead of its assets, is as follows: A corporation that has been 
operating a business for some time will usually have accumulated a surplus 
from undistributed profits. If stock of this corporation is purchased, the 
price to be paid for it will ordinarily include this surplus. Because this 
surplus exists, future corporate distributions will probably be taxed to 
the purchaser of the stock as dividends, even though they will in reality 
be a return to the purchaser of a part of the capital he invested. If the 
assets of the corporation are purchased, instead of its stock, the new busi- 
ness will not incur this penalty, because it will not be burdened with an 
earned surplus when it commences business. 

(e) Buy stock if corporation has loss carry-over. 

If the selling corporation has a large operating loss carry-over, it may 
be advisable to purchase its stock in order to obtain the advantage of this 
tax credit. A purchaser of the assets of the corporation could not obtain 
this tax credit (2). 

(f) When stock purchased, corporation liable for old debts. 

If the purchaser buys stock, instead of assets, the corporation will con- 
tinue to be liable for its debts. A purchaser of the corporate assets will not be 
liable for corporate debts. So a purchaser of stock should insist that the 
selling stockholders post a bond to protect the purchaser from unknown 
and unforseen debts of the corporation which accrued prior to the purchase 
of the stock. An example of such a debt would be an income tax deficiency 
assessed after the sale, but covering a year prior to the sale. 

(g) Liquidate corporation after purchasing stock. 

If the seller refuses to sell the assets to the purchaser, and will sell 

only the stock, the purchaser may buy the stock and still obtain a higher 
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basis for the assets, by liquidating the corporation immediately after 
purchasing the stock, and allocating to each asset its market value at 
the time it is distributed to the purchaser on liquidation. If such liquida- 
tion is contemplated, it may be a wise precaution to have the purchase 
agreement recite that the stock is being purchased solely to obtain the 
assets. Otherwise the Bureau may contend that the old basis of the assets 
is carried over to the new business (3). 
(h) Reduce purchase price if tax penalties assumed. 
If the seller insists on selling only his stock, instead of the corporate 
assets, the tax penalties to the purchaser, mentioned above, should be 
urged as reasons why the purchase price of the stock should be reduced, 
as partial compensation to the purchaser for these penalties. 
2. Allocation of Cost of Each Asset Purchased to Start a New Business. 

When purchasing assets to start a new business, the purchaser may obtain 
decided tax advantages by allocating the cost of each asset in the purchase 
contract as hereinafter set out (4). If the allocation is reasonable. it will 
be respected, even though some assets are valued higher, and some lower, 
than fair market values (5). The following are allocations that will usually 
secure tax advantages for the buyer (6): 

(a) Inventory. 

The inventory of merchandise should be valued at the highest price 
possible, because this value determines the basis of the ordinary gain 
or loss which will result to the buyer from future sale of the merchandise 
in the ordinary course of business. If the inventory is given a high value, 
then the profit and tax resulting from its future sale will be decreased, 
and any loss resulting from such sale will be increased: 

(b) Accounts receivable. 

These should be valued as high as possible, because any loss from 
future bad debts will be an ordinary loss, deductible in full. 
(c) Supplies. 

These should be given a high value, because their cost will be fully 
deductible as an ordinary and necessary business expense. 

(d) Machinery, Equipment and Other Such Short-Lived Assets. 

These should be given a high value to obtain the largest depreciation 
deduction over the short life of these assets. Moreover, if these assets 
are sold or abandoned, the loss will be an ordinary loss deductible in 
full, and not a capital loss, because these are not capital assets. 

(e) Buildings and Other Long-Lived Depreciable Assets. 

These assets should be given a low value, because the depreciation 
rate is low. However, if sale of such assets at a loss, or abandonment of 
them, is contemplated, they should be given a high value, because the 
resulting loss would be an ordinary loss deductible in full. Any gain from 
their sale would be a capital gain (7). 

(f) Land. 

Land should be valued as low as possible, because it is not depre- 
ciable. It should be remembered that the same rules concerning sale or 
abandonment of buildings, mentioned above, apply to land used in the 
business. 

(g) Goodwill. 

This should be valued as low as possible, because it is not depreciable. 
(h) Patents, Copyrights, Franchises, and Similar Amortizable Assets. 

The value to be placed on these assets should depend upon their 
remaining life. If the asset has not much longer to run, value it high to 
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obtain the advantage of rapid amortization over its remaining short life. 

(i) Stocks, Bonds and Securities. 

Value these low, because they are not subject to depreciation, and gain 
on their sale will be taxed at capital gain rates. 

(j) Agreement of Seller not to Compete with Buyer. 

If the seller agrees not to compete with the new business, a definite 
period of non-competition should be fixed. If the period is comparatively 
short (say 1 to 5 years), this agreement should be given a high value, 
because this value may be amortized and deducted over this short 
period (8). 

3. Renting vs. Purchasing Business Assets. 

It may be advisable to rent some of the assets used in a business instead 
of purchasing them. The business may then obtain a tax deduction for the 
rent, and also avoid the large initial outlay of capital necessary to purchase 
the assets outright. The rent may be a fixed periodic amount, or it may be 
more closely tied in to the operation of the business, such as a percentage 
of gross sales, or net earnings. The advantages of renting the assets should 
be weighed against the depreciation deduction and other advantages accruing 
to an owner. A bill is now (April 5th, 1948) pending in Congress (H.R. 5590) 
to allow the tenant to deduct depreciation when the lease required the tenant 
to return the building to the landlord at the expiration of the lease in as 
good condition as when leased. 

4. Avoid Buying Existing Life Insurance Policies. 

A life insurance policy upon the life of the former owner, or a key employee, 
may be included in the assets of an existing business being purchased. It is 
usually advisable not to buy such policies, because the death benefits of life 
insurance policies purchased for a consideration are not exempt from income 
tax, as in the case of other policies, but are usually taxed as ordinary income 
to the recipient (9). This is disastrous. 

The exceptions to this rule are: 

(a) An insured can purchase a policy on his own life without in- 
curring this penalty (10). 

(b) Death benefits of a transferred policy are not taxable if the 
transfer is incident to a tax-free reorganization (11). 

This tax problem may be overcome by having the seller retain the policy, 
or by transferring it to the insured. The death benefits of the policy will 
then be exempt from income tax. 

5. Don’t Assume Liabilities of Seller’s Business. 

The seller of the assets of an existing business usually wants the pur- 
chaser to assume the liabilities of the business. The purchaser should ordi- 
narily avoid doing this, because the debts of the old company are usually 
not deductible by the new company (12). The seller should either pay the 
debts of the old business before the sale, or retain enough assets to pay them 
afterwards, and thus obtain the tax deduction for them (13). 

6. How to Lower the Purchase Price and Save Taxes Too. 

In negotiating to fix the purchase price of a business or its assets it may 
be advisable to consider the following: 

(a) The purchaser may profit by offering a higher interest rate 
on the deferred balance of the purchase price, in consideration of a 
reduction of the purchase price, because this higher interest will be 
fully deductible. 


(b) If the old business has been owned and operated by one or more 
key men, the purchaser might secure a reduction of the purchase price, 


‘ 
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and also help the business, by agreeing to retain these men at liberal 
compensation. Their compensation will be fully deductible. 


These thoughts may be especially applicable when the new business 
will be in high tax brackets. 


THE PROPER FORM OF ORGANIZATION TO BE USED 
IN PARTICULAR TYPES OF BUSINESS 


1. Incorporate Installment Sale Business. 

If the business intends to make installment sales, the corporate form 
seems to be preferable to a partnership or proprietorship. This is true because: 

(a) When a proprietor dies, the entire amount of deferred profits on 
the installment sales of the business will become taxable income in the 
proprietor’s estate under IRC 44 as a “distribution, transmission, or other 
disposition of installment obligations”. This tax may be avoided only by 
posting the bond allowed by this section. 

(b) When a partner dies and the partnership is dissolved, such de- 
ferred profits may likewise be taxable to the decedent’s estate, and to 
the surviving partners (26). It is doubtful that the partnership could 
escape this tax by posting a bond, because of the contention that the 
installment obligations were not “transmitted at death” to the decedent’s 
estate, but that only an undivided interest in the entire partnership was 
so transmitted (27). 

(c) But when a stockholder in a corporation dies, the deferred profit 
on installment sales of the corporation is not affected at all. 

2. Don’t Incorporate if Tax-Exempt Income Expected. 

If it appears that the business will have large capital gains or will receive 
the proceeds of large life insurance policies or other tax-exempted income, it 
may be well to avoid the corporate form in order to avoid the taxation of this 
income to the stockholders upon its distribution to them as dividends, as 
mentioned above. 

3. Don’t Incorporate Small Business. 

If the owners of a business expect to withdraw all of its profits each 

year, or if the profits from the business will be comparatively small, the 


corporate form is inadvisable, because of the double taxation of corporate 
profits mentioned above. 


TAX SAVING SUGGESTIONS CONCERNING THE ORGANIZATION OF 
A CORPORATION, PARTNERSHIP OR SOLE-PROPRIETORSHIP 


In commencing a new business it is important that the organization under 
which it will be operated be carefully effected so as to utilize any applicable 
tax-saving methods. The following are suggestions along this line: 

1. Trial Tax Return Method of Selecting Form of Organization: 

Before deciding whether to use the corporate, partnership or proprietor- 
ship form of organization, there should be prepared a trial tax return for 
the business, and for each owner, under each form of organization contem- 
plated. Then the form of organization should be adopted which saves the 
most tax. The following are among the factors which should be considered 
in preparing the trial tax returns: 

(a) Estimated income and deductions of the business. 
(b) Amount of reasonable salaries to be paid to employee 
stockholders. 


(c) Interest that will be paid to stockholders on corporate bonds or 
mortgages. 
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(d) Income which each owner will require for living expenses. 

(e) Approximate dividends that will be demanded by the stock- 
holders or required by IRC 102 (the unreasonable accumulation of 
surplus statute). 

(f) All other relevant facts which will have a bearing upon the tax 
liability of the business, and of each owner. 

2. Defer Incorporating Until End of Loss Period. 

If the corporate form of organization is preferred, but it appears that 
the business may sustain losses during the early years of its operation, it 
may be advisable to operate as a partnership or proprietorship until the 
loss period is over, and then incorporate. This procedure offers the following 


tax advantages: 


(a) Early Losses deductible from other income of Owners. 

The business losses of a partnership or proprietorship are deductible 
from the other income of the partners or the proprietor. The business 
losses of a corporation are not deductible from the other income of its stock- 
holders. Accordingly, this procedure permits the deduction of the early 
business losses from other high-bracket income of the partners or the 
proprietor of the business, and switches the income of the business to 
low corporate tax brackets later when profits begin to appear. 

(b) Loss on early liquidation fully deductible. 

If a business which is commenced as a partnership or proprietorship, 
turns out to be a failure, and is liquidated before it is incorporated, the 
loss will be fully deductible from other income of the partners or the 
proprietor. On the other hand if the business had been incorporated 
from the beginning, the loss resulting from its failure would be deduct- 
ible by the stockholders only as a capital loss on their stock, subject 
to the statutory limitations on deduction of capital losses. 

(ec) Utilize individual loss carry-over and carry-back. 

If the partners or the proprietor have no other income in the current 
year against which the operating losses of these early years may be 
offset, then these losses may be carried back and forward for two years 
each way and offset against other income the partners or proprietor 
earned in these other four years (28). This cannot be done if the business 
is commenced as a corporation. 

3. Selection of the Most Advantageous Fiscal Year: 

A new business may select any fiscal year it wishes without obtaining 
permission from the Commissioner. The following are matters which may be 
considered in selecting the fiscal year to be used by a new business: 

(a) Advantages of short taxable year. 

A short taxable year of less than twelve (12) months is usually 
advantageous, because it keeps the business income in lower tax brackets, 
and defers tax liability. 

(b) How new business may obtain short taxable year. 

A new business may obtain a short taxable year by selecting a fiscal 
year which will end at any time less than twelve (12) months from the 
beginning of business operations. For example, if a new business begins 
operating as a partnership on January 1, 1948, and selects a fiscal year 
which ends on June 30, 1948, only six month’s profit from the business 
will be taxed to the partners during the year 1948. 

(c) How to obtain additional short taxable years. 

This short fiscal year idea has somewhat fantastic possibilities. The part- 
nership we just discussed might get another short taxable year of seven 
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(7) months by incorporating on February 1, 1949. The new corporation 
might get another short taxable year of six (6) months by selecting July 
31, 1949, as the end of its fiscal year. 

(d) Liquidation following short taxable years. 

The corporation might then operate the business for a few years, 
pay no dividends, accumulate its profits as surplus, then liquidate the 
corporation and withdraw the profits at capital gain rates. One tax author- 
ity whimsically remarked at this stage, “I hesitate to suggest that we 
could then proceed as at the beginning and carry this process on ad 
infinitum” (29). 

(e) Deferred taxation of dividends and year-end bonuses. 

A corporation may select a fiscal year that will cause its dividends 
and year-end bonuses to fall in a later taxable year of its stockholders and 
employees, thereby deferring the individual’s tax on this income until a 
later year. For example, if the stockholders, or the employees who will 
receive bonuses, are on a calendar year basis, the corporation may have 
its fiscal year end on January 31, 1949. This would cause the tax to these 
individuals, upon dividends and year-end bonuses, to be deferred until 
1949, whereas if the corporation and these individuals had all been on 
a calendar year basis, this income would have been taxable to the indi- 
viduals in 1948. 

(f) Low inventory at end of fiscal year. 

A fiscal year should be selected that will permit the year-end inven- 
tory to be taken when merchandise on hand is low. For example, in a 
retail merchandise business the fiscal year might well end after the 
Christmas rush. 

(g) Deferred taxation of partnership profits. 

We have heretofore mentioned that if the fiscal year of a partner- 
ship ends after the taxable year of the partners, the tax payable by the 
partners on partnership profits may be deferred for about one year. 

4. Splitting-up Business Operations: 

If all the income of the business is taxable to one business entity, higher 
tax brackets will be reached than if the income is split among several taxable 
entities. Accordingly, a tax saving will usually result if the business is split 
up into several corporations, or into a combination of partnerships or pro- 
prietorship, and corporation, or a combination of all three (30). When this 
split-up is possible, each business entity may be placed in lower tax brackets. 
For example, an automobile dealer may utilize one corporation to sell new 
and used automobiles, another corporation, partnership or proprietorship 
to operate the repair department, and other business entity to own the business 
building and rent it to the other two companies. When businesses are thus 
split up an unfair allocation of rent, or other expenses, or income between 
the different entities should be avoided. Otherwise the Commissioner may 
re-allocate the income and expenses under IRC 45 on a more fair basis, or 
entirely disregard some of the entities. When corporations are used in 
such split-ups, personal holding company classification should be avoided. 
5. Buying a Loss Carry-Over. 

If the corporate form of organization is preferred, the investors in the 
new business should consider buying the stock of a corporation that has a 
large loss carry-over to operate the business, instead of organizing a new 
corporation for this purpose. This loss carry-over might result in a tax 
credit sufficient to entirely eliminate or materially reduce the income tax on 
the profits of the business for the first year or two (31). However, if the 
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“principal purpose” in buying the stock is to avoid taxes, the credit may be 
disallowed under IRC 129 (32). So some other good business reason should 
exist for the acquisition of the stock of the old company. 

6. Financing a Corporation With Its Bonds and Other Obligations. 

When an investor first commences to operate a new business in corporate 
form, he usually transfers either money or property to the corporation in 
exchange for its stock, so the corporation will have assets with which to 
begin business. The investor seldom considers the tax advantages to be 
gained from exchanging bonds, notes or mortgages of the corporation for a 
part of his investment in the corporation, and stock for the remainder. The 
advantages of capitalizing a corporation partly with its bonds or other obli- 
gations, as against an all-stock capitalization, are as follows: 

(a) Interest is deductible, dividends are not. 

The double taxation of corporate profits, mentioned above, will be 
partially avoided when the corporation pays interest on its obligations 
to a stockholder. This is true because interest is deductible by the cor- 
poration, whereas dividends to a stockholder are not deductible. So the 
corporation obtains a deduction for this payment to a_ stockholder, 
which it could not have obtained had the corporation used all-stock 
capitalization (33). 

(b) Permits tax-free withdrawal of funds from corporation. 

If the corporation has an all-stock capitalization a stockholder can 
usually withdraw money from the corporation only as salary or divi- 
dends. In either case the withdrawal is taxable to the stockholder at 
his individual tax bracket of from 19% to 8642%. But if the corpora- 
tion owes a stockholder money on a corporation debt, such as a bond or 
note of the corporation, the stockholder is not taxed when the corporation 
pays a part of the principal of this debt to him. When such debts exist, 

a stockholder can withdraw tax-free money from the corporation by having 

the corporation redeem some of its bonds, or make a payment on the 
principal of its note (34). This saves the stockholder the tax of from 

19% to 8642%, which he would have had to pay had the withdrawal been 

in the form of dividends or salary. Partial redemption of stock would not 

accomplish the same purpose, because such redemption would ordinarily 
be considered a taxable dividend to the extent of the corporation’s 
earned surplus (35). : 

(c) Defers application of IRC 102. 

Section 102 of the Internal Revenue Code imposes a tax of from 2742% 
to 3814¢¢ on profits of a corporation which it allows to accumulate as sur- 
plus. “beyond the reasonable needs of the business”, for the purpose of 
avoiding the income tax that would have to be paid by the stockholders 
if this corporate profit had been distributed to them as dividends (36). 
However, the Regulations under this section (Reg. 29.102-3) permit an 
accumulation of surplus for the purpose of “retiring bonds issued by 
the corporation.” The same is true as to other corporate obligations (37). 
The use of bonds, mortgages, or notes in the capital structure thus serves 
as a means of allowing profits to accumulate to a limited extent with- 
out violating IRC 102. 

(d) Interest may be taxed at capital gain rates. 

If the corporation is capitalized partly with bonds it may be possible 
to give the bondholders the privilege of converting the interest on these 
bonds from fully taxable income to a capital gain. This may be done by 
issuing bonds which provide for a steadily increasing retirement price 
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in lieu of, or in addition to, annual payments of interest. Upon retirement, 
the difference between the cost of the bond and the retirement price 
(which is in reality interest) will be taxed to a cash basis bondholder 
as a capital gain, and not as interest income, thus saving taxes on this 
interest for the bondholder. An accrual basis corporation can deduct the 
yearly increase in redemption price as interest. A cash basis bondholder, 
however, will pay no income tax on the yearly increase in redemption price 
until the bond is retired, which will usually be years later. The bondhoider 
then pays tax on the increment ‘at low capital gain rates (38). Thus the 
bondholder not only defers tax on what is in reality interest, but saves tax 
that he would otherwise have to pay on this interest. These tax advantages 
may be obtained only if (1) The bond is in registered form or has interest 
coupons attached (39); and (2) neither the bondholder nor members 
of his family own more than 50% of the stock of the corporation (40). 

(e) Points to watch when capitalizing with bonds. 

If a corporation is capitalized with bonds, a topheavy bond struc- 
ture with only nominal stock should be avoided (41). If bonds are issued 
in exchange for stock after the corporation has commenced business and 
accumulated a surplus from profits, the bonds may be taxed as a divi- 
dend to the stockholders, where there is no business purpose, other than 
tax-saving, for the exchange (42). So it is important that the proper 
capital structure of the corporation be established when the corporation is 
organized. Then any reasonable capital structure will be upheld for tax 
purposes (43). 

7. Selection of Proper Accounting Procedures. 

In starting a new business the owners have a choice of adopting one of 
several different accounting procedures that affect the tax liability of the 
business. The business is bound by the owners’ elections, and it must usually 
obtain the permission of the Commissioner to change them (44). So the 
owners should be careful to select the accounting procedure best suited to 
the business. Among the matters to be considered in this connection are 
the following (45): 

(a) Whether to value inventory at (1) cost, or (2) cost or market, 
whichever is lower (46). 

(b) Whether to (1) deduct specific bad debts as they arise, or 
(2) deduct reasonable additions to a bad debt reserve (47). 

(c) Select a method of depreciation best suited to the business. 
There are many methods to choose from, such as, straight line method, 
declining balance method, sinking fund method, periodic appraisal method, 
job basis, unit production method, etc. (48). 


ARRANGE FOR UNINTERRUPTED OPERATION OF BUSINESS ON 
DEATH OF PARTNER, SOLE-PROPRIETOR, OR 
IMPORTANT STOCKHOLDER 


Disadvantages of Dissolution of Business on Death of Owner. 

At the time a new business is organized arrangements should be made 
to prevent the business from being dissolved, or its operations from being 
seriously curtailed, upon the death of a partner, proprietor, or principal 
stockholder. Failure to do so sometimes has disastrous consequences, some 
of which follows: 

1. Heirs May Suffer Disadvantages of Becoming Minority Stockholders. 

If the decedent was an important executive of, and a common stockholder 

in a close corporation, but was not in control of the corporation, his heirs may, 
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upon his death, suffer the usual disadvantages of becoming minority stock- 
holders in a close corporation. They may receive little or no dividends. They 
may be given practically no voice in the management of the corporation. 
The decedent’s salary from the corporation will cease upon his death. There- 
fore his family may be pressed for cash at a time when it is most needed. 

2. Permits Control of Corporation by Inexperienced Heirs. 


If the decedent was a controlling stockholder, the surviving stockholders 
and directors may find themselves handicapped when his wife and children, 
who know nothing about the business, demand a voice in its management as 
the new controlling stockholders. Inexperienced management could easily 
ruin the business. 

3. Dissolution of Partnership and Control by Heirs. 

Partnerships are dissolved upon the death of a partner, unless arrange- 
ments have been made for their continuance (49). Even if the partnership 
continues, the surviving partners may not wish to have the wife and children 
of the deceased partner as new partners in the business. Their interest 
should be purchased. 

4. Dissolution of Proprietorship and Forced Sale of Assets. 

Upon the death of a proprietor, his heirs may find that they are not 
qualified to continue to operate the business. The result may be a forced sale 
of the business with very little left for the heirs. 

How to Overcome Disadvantages of Death of Partner or Stockholder. 


The disadvantages discussed above may be overcome if arrangements are 
made, preferably when the business first commences, for its operation to 
continue, uninterrupted by the death of a partner, or important stockholder. 
This may be accomplished by having the partners or principal stockholders 
agree in writing that upon the death of any of them the survivors will pur- 
chase the decedent’s interest in the business from his estate. The purchasers 
must have money with which to pay the purchase price. Accordingly it is 
usually advisable for the owners to insure the lives of each other, making the 
policies payable to a trustee (or to each other), so that the death benefits of 
the policy will provide the purchase price (50). 

How to Overcome Disadvantages of Death of Sole-Proprietor. 


Sole proprietorships are operated by one individual. There are no partners 
or surviving stockholders who may purchase the proprietor’s interest upon 
his death. However, this difficulty might be overcome by either of the 
following methods: 

1. Make a binding agreement between the proprietor and (a) a few 
key employees, (b) his relatives, (c) a competitor who would like to own 
the business, or (d) any other person or firm interested in the business, 
whereby they agree to buy the business from the proprietor’s estate upon 
his death. Preferably require the purchaser to finance all, or a major 
part, of the purchase price by insuring the proprietor’s life. 

2. When no such persons will agree to purchase the business upon 
the proprietor’s death, the proprietor himself may arrange for the pur- 
chase by establishing a qualified profit-sharing plan, under which a cer- 
tain amount of the profits of the business are contributed to a Trustee 
during the lifetime of the proprietor. These contributions are deuctible 
in full by the proprietor. The Trustee uses the contributions to pay pre- 
miums upon a policy of insurance on the proprietor’s life, payable to the 
Trustee. Upon the proprietor’s death, the proceeds of the insurance 
policy are paid to his estate, in consideration for which the business is 


f 
| 


344 FLORIDA LAW JOURNAL 


sold by the estate to the Trustee, for the benefit of the employees (51). 
Thereafter the employees own and operate the business. 
Advantages of Arrangements for Purchase of Owners Interest in Business 
Upon His Death. 
The advantages of all arrangements for the purchase of an owner’s 
interest in a business upon his death are as follows: 


1. Protects Owner’s Dependents. 


Such arrangements usually assure funds to support the owner’s surviving 
wife, children or other dependents, and to pay estate taxes and other debts 
of the deceased. 


2. Prevents Sacrifice of Owners Interest at Forced Sale. 


A ready market is provided for the owner’s interest in the business. If 
no such market is provided in advance, the owner’s interest is sometimes 
sacrificed at forced sale. 


3. Fixes Value for Estate Tax Purposes. 


The value of the owner’s interest in the business is fixed for estate tax 
purposes, and the assessment of large estate tax upon the value of the good- 
will of the owner’s interest in the business is thereby prevented. 


4. Permits Uninterrupted Operation of Business. 


Such arrangements assure the uninterruped operation of the business 
after the death of the owner. 


5. Assures Survivors of Control. 


The surviving partners, stockholders, employees or others are assured 
that they may control the business without interference by heirs of the dece- 
dent unacquainted: with the operation of the business. 

6. Enhances Morale of Employees and Credit Standing. 


The morale of the employees and the credit standing of the business are 
both enhanced by knowledge of the fact that the business will not be eens 
or distributed by the death of one of the principal owners. 

(1) Tax Advantages and Disadvantages of the Various Forms of Starting Business, 
by Chas. A. Morehead, page 159, of the Florida Bar Journal. 

(2) IRC 113 (a). 

(3) Reg. 111, Sec. 29-122-1. 

(4) 5th NYU Tax Institute 328; Koppers, 2 TC 152; Ashland 99 F (2d) 588. 

(5) 4th NYU Tax Institute 678, et seq. 

(6) 5th NYU Tax Institute 330, et seq.; Fraser v. Nauts (D. C. Ohio) 8 F (2d) 106. 

(7) Lasser’s Business Tax Guide, 112. 

(8): IRC 117 G). 

(9) 5th NYU Tax Institute 332;Lasser’s Business Tax Guide 56; Babbitt, 32 BTA 693 

(10) “TRC 22 (bh) (2) CA). 
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(18) H. Kenneth Marks, ‘Tax Problems in Buying and Selling a Business” 4th NYU 
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CO SEM? 


Lifes Keeord Closed 


GEORGE L. (DOUG) RUTHER- 
FORD, 50, Green Cove Springs attor- 
ney and a former resident of DeLand 
died in a Jacksonville Hospital on 
October 10th. Mr. Rutherford attended 
Stetson University, receiving his law 
degree in 1921. He was a member of 
Sigma Nu fraternity and active in 
athletics at the University. He prac- 
ticed law in Jacksonville before mov- 
ing to Green Cove Springs. 

W. O. BOZEMAN, 50, long time Mi- 
ami attorney and former member of 
the Georgia House of Representatives 


died on October 23rd. Born in Svlves- 


ter, Ga., Mr. Bozeman was graduated 
from the University of Georgia and 
admitted to the bar in 1918. He rep- 
resented Worth County in the Georgia 
Legislature in 1922-23. He moved to 
Homestead in 1925 and practiced law 
there for six years before moving to 
Miami. Mr. Bozeman was a veteran 
of both World Wars and a member of 
Harvey W. Seeds American Legion 
Post. He served in the Navy in World 
War I and as an Infantryman in 
World War II. 
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DEDICATION OF NEW SUPREME COURT 
BUILDING 


The State Improvement Commission of Florida will be host at a celebration 
dedicating the new Florida Supreme Court Building at Tallahassee, at 4:30 
P. M. on Thursday, December 29th, 1948. The ceremonies will take place at 
the front of the new building. The people of Florida and especially the mem- 
bers of the Bar of the State of Florida are cordially invited to be present 
on this auspicious occasion. 

The new building is going to be one of beauty and its floor plan will be 
one of utility for the Court and for the members of the Bar. The cost of the 
building is about $1,700,000.00, and occupies an entire city block west of the 
capitol and one city block removed therefrom. The landscaping of the space 
between the capitol and the Supreme Court Building will not have been done 
by the time of the dedication but will be carried out during 1949. 

The program of dedication is as follows: 


PROGRAM OF CEREMONIES 


HonoraB_eE ELwyn Tuomas, Chief Justice, 


Presiding. 
ADDRESS HonoraB_e Rosert PLeus 
President Florida State Bar Association 
ADDRESS HonoraB_e FULLER WARREN, Governor-Elect of Florida 
ADDRESS. Honorasie Governor of Florida 
ADDRESS OF DEDICATION | .... HonoraBLe STANLEY FormMAN REED 


Associate Justice Supreme Court of the United States 
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BAR INTEGRATION COMMITTEE REPORT TO 
MID-YEAR CONFERENCE OF BAR 
DELEGATES 


First, your Committee appreciates the distinction of its appointment on 
this important Committee and is also conscious of the laborious task involved. 


Immediately upon the appointment of the Committee in the late spring of 
1948. vour Chairman started arranging a meeting of the Committee at Or- 
lando, which was held September 18, at which time the Committee and your- 
self went thoroughly into the procedure to be pursued in presenting the 
matter of Bar Integration to the Supreme Court of Florida pursuant to the 
mandate of the Association previously adopted by the Association and the 
Boaré of Governors. 

Following the Orlando Committee meeting, your Chairman, with cooper- 
ating members of the Committee, prepared a tentative draft of Petition to 
be filed with the Court and made an exhaustive research of authorities and 
publications on the subject, all of which have been assembled. 


Your Chairman at the Orlando meeting of the Board of Governors on 
October 23, 1948 presented the entire plan to the Board of Governors which 
was approved and the Committee instructed to proceed with filing of the 
Petition with the Court and requesting those other lawyers in the State who 
so desired to file briefs with the Court supporting the Petition, either as 
counsel for the Committee and the Association or as amicus curiae. The 
Committee is desirous of all lawyers sufficiently interested favorable to the 
Petition to communicate with your Chairman and such lawyers may either 
file separate briefs or join in the Committee’s brief. All of this work has 
required voluminous correspondence and time on the part of your Chairman, 
as well as members of the Committee. 


It is presently expected that the Petition to Integrate the Florida Bar will 
be filed with the Supreme Court during the month of December and there- 
after briefs should be filed immediately. It is expected that the Court will 
either call or permit a hearing soon thereafter at which it is urged that all 
members of the Bar who can, be present in the Supreme Court Chamber, 
whether they argue the matter or not. The success of the Petition is not 
limited to a matter of law because the Committee takes it as conceded that 
the court has more than ample authority to invoke the Rule of Bar Integration 
so that the matter resolves itself into the Florida Bar convincing the Supreme 
Court that the Florida lawyers desire integration and that the resultant good 
to be accomplished will greatly improve the Bar generally and inhance the 
confidence of the public in the Bar and generally improve the status of 
individual lawyers. Your Committee solicits earnestly the full cooperatioa 
of the entire Bar in this most important matter. 


Respectfully submitted, 


JAS. D. BRUTON, Jr., Chairman, 
Committee of Bar Integration, 
Florida State Bar Association 


Members: JULIUS F. PARKER 
FRANK D. UPCHURCH FLETCHER G. RUSH 
E. CALVIN JOHNSON ERNEST E. MASON 


ERWIN A. CLAYTON GUY W. BOTTS 
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Local Bar 


A. M. Roland of Bushnell was 
elected President of the FIFTH JU- 
DICIAL CIRCUIT BAR ASSOCIA- 
TION at the annual dinner meeting 
held at the Silver Lake Country Club 
at Leesburg, October 14th. He suc- 
ceeded James M. Smith, Jr. of Ocala, 
and will serve for the next year. J. C. 
Getzen, also of Bushnell was elected 
Secretary-Treasurer of the associa- 
tion. Upwards of 40 lawyers from the 
Fifth Circuit Court, which takes in 
Marion, Lake, Hernando, Sumter and 
Citrus counties, attended the session. 
Judge Fred R. Hocker, the principal 
speaker introduced Judge T. G. Futch 
of Leesburg who took his seat on the 
bench soon after the death of Judge 
J. C. B. Koonce. Judge Futch was the 
successful candidate for the judge- 
ship in the recent election. Resolu- 
tions of condolence were passed by the 
meeting in behalf of Judge Koonce 
and Troy Hall, Leesburg attorney who 
died recently. 


Contributions that lawyers have 
made to Western civilization were out- 
lined by State Attorney General Nom- 
inee Richard W. Ervin for members 
of the PALM BEACH COUNTY BAR 
ASSOCIATION at their monthly meet- 
ing October 11th. 

Dean Henry A. Fenn of the Univer- 
sity of Florida’s College of Law out- 
lined long range plans for the col- 
lege at a meeting of the BAR ASSO- 
CIATION OF TAMPA AND HILLS- 
BOROUGH COUNTY on October 8th. 
Dean Fenn, who came to the Univer- 
sity in September from the Yale Uni- 
versity College of Law, said the main 
theme of the plans for the Florida 
College of Law is to make it into one 
of the “if not the recognized center 
of legal thought and activities for the 
area it serves.” The “area it serves” 
now means Florida, Dean Fenn said, 
but may later be expanded to include 
the Southeastern and Gulf. states. 


- Association 


Through a reconsideration of curri- 
culum and teaching methods. the col- 
lege plans to give more emphasis to 
legal techniques and Florida law and 
to individual work by students under 
the supervision of instructors. 


The annual election of officers of 
the BAR ASSOCIATION OF THE 
EIGHTH JUDICIAL CIRCUIT OF 
FLORIDA took place at the Septem- 
ber meeting of that association. The 
new President of the Association is 
Hollis V. Knight of Starke. Other 
officers are Winston E. Arnow, Vice- 
President, Frank E. Maloney, Secre- 
tary-Treasurer and Osee R. Fagan 
and Benmont M. Tench, Jr., Directors. 
The Association is planning a very 
active program for the coming year. 
The November meeting of the Asso- 
ciation was honored by a very excel- 
lent address by the Honorable John 
T. Wigginton of the Tallahassee bar, 
Chairman of the Committee on Civil 
Procedure of the Florida State Bar 
Association, who addressed the Bar 
of the Eighth Judicial 
Circuit on the proposed new set of 
rules of common law procedure for 
use in actions at law in the courts of 
Florida. In December it is planned to 
hold a joint evening meeting with 
the Alachua County Medical Asso- 
ciation and arrangements are being 
made to obtain a prominent speaker on 
the topic “Legal Psychiatrics” which 
should be of interest to both groups. 
A very successful joint meeting was 
sponsored by the Alachua County 
Medical Association last year with 
Mr. Justice Sebring of the Supreme 
Court of Florida speaking on the 


Nuremberg medical atrocity trials. It 
is hoped to make these joint meetings 
an annual affair. Plans are also being 
made for the continuation of the se- 
ries of annual Legal Institutes spon- 
sored by the Florida State Bar Asso- 
ciation and it is hoped to arrange for 
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such an institute in Gainesville dur- 
ing the month of February. 

Officers elected for the Fall Se- 
mester of the JOHN MARSHALL BAR 
ASSOCIATION, College of Law, Uni- 
versity of Florida, are as follows: 
President, Talbert B. Fowler, Jr., 
Bartow Vice-President, David C. Clem- 
ents, Auburndale; Secretary-Treas- 
urer, J. Hardin Peterson, Jr., Lakeland. 

Murray Sams, Jr., of DeLand was 
officially installed as President of the 


STETSON STUDENT BAR ASSOCIA- 
TION October 27, at a meeting which 
also saw the election of new officers 
of the two law clubs at the Stetson 
College of Law. Larry Horton of Lake. 
Wales was also installed as vice- 
president of the bar group, with Jack 
Inman of DeLand as_ social vice 
president, Joe Evans of DeLand as 


Secretary and Joe Price of Miami 
as Treasurer. 


“They “Tel Me 


Governor Caldwell has appointed 
E. CLAY LEWIS, Jr. of Panama City, 
formerly of Port St. Joe, as Judge of 
the 14th Judicial Circuit, effective 
November 1. Judge Lewis will suc- 
ceed Judge Ira A. Hutchison, who is 
retiring. Lewis was nominated to suc- 
ceed Hutchison at the end of his term 
next January. The 14th Circuit in- 
cludes Gulf, Bay, Holmes, Washing- 
ton, Jackson and Calhoun counties. 

GEORGE O. PRINGLE, who recent- 
ly graduated with honors from the 
University of Florida Law School will 
join his father, H. L. Pringle to form 
the new firm of Pringle and Pringle, 
with offices in the Cragor Building, 
Leesburg. 

CHARLES I. CAMPBELL and H. 
LANE COACHMAN announce the for- 
mation of a partnership for the gen- 
eral practice of law under the firm 
name of Coachman and Campbell. The 
firm has offices at Suite 1116 Wallace 
S. Building, Tampa. 

WARRAN L. JONES, Jacksonville 
attorney, has been appointed to the 
Resolution Committee of the American 
Bar Association by Frank E. Holman 
of Seattle, Washington, new associa- 
tion president. The committee is con- 


“heat 


sidered one of the most important of 
the association’s standing committees. 

J. STICKTON BRYAN, Jr., who was 
graduated from the University of Flor- 
ida Law School in September, has 
opened his offices at 709 Comeau 
Building, West Palm Beach. 

DAVIS W. RAMSEY is associated 
with Judge H. V. McClelan, as junior 
partner in Blountstown. 

BENMONT TENCH, Jr., a native of 
Gainesville, graduate of the Univer- 
sity of Florida and University of Vir- 
ginia Law College, has announced the 
opening of a law office at 235 West 
Main Street, South, Gainesville. 

ABE HARRY OMBRES is now lo- 
cated in the law offices of McDermott 
and Ombres in the Comeau Building, 
West Palm Beach. 

ROBERT M. ERVIN has joined the 
law firm of Benzoni and McCord and 
the partnership will be known as 
Benzoni, McCord and Ervin. Ervin, 
a World War II veteran has been asso- 
ciated in the law practice with his 
brother, Richard W. Ervin in the firm 
of Ervin and Ervin. The firm is being 
dissolved because Richard Ervin will 
shortly take over his duties as At- 
torney General of Florida. Benzoni, 
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McCord and Ervin will maintain of- 
fices in the Capital Square Building, 
Tallahassee. 

HERBERT M. BROWN, a recent law 
graduate from the University of Flor- 
ida has been admitted to membership 
in the Clearwater Bar Association. He 
is associated with the law offices of 
Thomas Hamilton in the Legal Build- 
ing, Clearwater. 


ZACH H. DOUGLAS announces that 
he has moved his offices from 33 


West Ashley Street to the Fifth Floor 


Lynch Building, Jacksonville. 


WARREN M. GOODRICH 
nounces the opening of offices for 
the general practice of law in the 
First National Bank Building, Braden- 
ton. 


ARCHIBALD M. BLACK has opened 
his office for the general practice of 
law in the Old Theatre Building on 
North Federal in Dania. 


WILLIAM JENNINGS DUNN and 
CHARLES B. CLEVELAND announce 
their association in the general prac- 
tice of law with offices at 605 Lin- 
coln Road, Miami Beach. 


JOHN R. DAY, a graduate of the 
University of Florida has announced 
the opening of a law office in the 
Lauriston Building, Lake Worth. 

GEORGE L. BROWN, Jr., son of 
Attorney and Mrs. George L. Brown, 
Sr. of Largo has opened his law of- 
fices in the Legal Building in Clear- 
water and will be associated in busi- 
ness with his father, who has been 
actively engaged in law practice for 
the past 24 years. 

JAMES H. WALDEN has announced 
the opening of an office to engage in 
the practice of law in Dania. 
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FLORIDA STATUTES, 1941 


The State offers the following official legal publications 
prepared by the Statutory Revision Department 
of the Attorney General’s Office: 


Volume I, Forma Statutes, 1941 


containing the general statutory law of the state through 
1941, court rules, and constitutions of the United States 
and Florida; 

Volume II, Ftorwa Statutes, 1941 


containing the history and revision notes and the annota- 
tions to the statutes, court rules, and constitutions con- 
tained in Volume I; 

Volume III, FLorwa Statures, 1941 


Containing helpful and useful matter, including the British 
Statutes in force in Florida, Whitfield’s notes, selected Fed- 
eral laws in general use, and an index to the special and 
local laws of Florida. 


1947 CuMULATIVE SUPPLEMENT TO VOLUME I 
1947 CUMULATIVE SUPPLEMENT TO VOLUME II 


These volumes and supplements may be obtained NOW from the 
Secretary of State at the following postpaid prices: 


Volumes I and II to purchasers within the state—each $10.00 
(to purchasers out of the state—each $13.50) 


Volume III to purchasers within the state—$3.75 
(to purchasers out of the state—$4.50) 


1947 Cumulative Supplement to Volume I—$4.75 
(to purchasers out of the state—$5.50) 


1947 Cumulative Supplement to Volume II—$3.00 
(to purchasers out of the state—$3.30) 


All publications of the Statutory Revision 
Department will be sold and delivered through 


THE SECRETARY OF STATE 
TALLAHASSEE 


= 


NUMBER 3: 


Number 3 of the series of interesting and valuable ex- 
cerpts from CORPUS JURIS SECUNDUM has just been 
published and a limited number of copies is available 


for complimentary distribution. This one deals with the 
subject of 


INJUNCTIVE RELIEF AS TO 
CONTRACTS IN RESTRAINT 
OF TRADE 


where such restrictions are contained 
in Contracts of Employment or for the 
Sale of a Business. 
Reprinted from the C.J.S. title . 
INJUNCTIONS 


If you would like to have a copy, just drop us a line to 
that effect and one will be mailed to you with our com- 
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FLORIDA LAW 


of the 


FAMILY, MARRIAGE and DIVORCE 


by 


JAMES M. CARSON 
(of the Miami Bar) 


The influence of the court upon the laws under 
which the people of Florida live has been no- 
where more noticeable than in the develop- 
ment of the ‘Law of the Family, Marriage and 
Divorce.” There have been very few statutory 
changes since the divorce laws of 1835, but 
it will appear in the text of this book that the 
decisions of the Supreme Court have clarified 
the requirements for the procuring of divorces, 
and that there have been many equitable de- 
cisions with regard to property rights, custody 
of children, adoption, and other subjects of 
an allied nature, particularly within the past 
twenty or thirty years. 


One Large Volume 
Bound in Fabrikoid, $20.00 


THE HARRISON COMPANY 


LAW BOOK PUBLISHERS 
P. O. Box 4214 


Atlanta 2, Georgia 
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